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THIS AGREEMENT is dated





Parties

(1) [FULL COMPANY NAME], a company incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS] (the “Supplier”).

(2) [BMI HEALTHCARE / GENERAL HEALTHCARE GROUP] LIMITED, a company incorporated and registered in England and Wales with company number [02164270 / 04026079] whose registered office is at 4 Thameside Centre, Kew Bridge Road, Brentford, Middlesex TW8 0HF (“BMI”).

Background

(A) The Supplier carries on the business of providing the Services.

(B) BMI wishes to buy, and the Supplier wishes to supply, the Services on the terms and conditions set out in this agreement.

Agreed terms

1. Interpretation

1.1 The definitions and rules of interpretation in this clause apply in this agreement.

Business Day: a day (other than a Saturday, Sunday or public holiday) when banks in London are open for business.

Commencement Date: the date of this agreement.

Confidential Information: has the meaning given in clause 18.

Data Controller: has the meaning set out in the Data Protection Act 1998.

Data Processor: has the meaning set out in the Data Protection Act 1998.

Data Protection Legislation: the Data Protection Act 1998, the Data Protection Directive (95/46/EC), the Regulation of Investigatory Powers Act 2000, the Telecommunications (Lawful Business Practice) (Interception of Communications) Regulations 2000 (SI 2000/2699), the Electronic Communications Data Protection Directive (2002/58/EC), the Privacy and Electronic Communications (EC Directive) Regulations 2003 (SI 2426/2003) and all applicable laws and regulations relating to the processing of personal data and privacy, including where applicable the guidance and codes of practice issued by the United Kingdom Information Commissioner.

Deliverables: all documents, products and materials developed by the Supplier or its agents, subcontractors, consultants and employees in relation to the Services in any form.

Delivery: completion of delivery of an Order in accordance with clause 5.3.

Delivery Date: the date specified in an Order for delivery of the Services to which the Order relates.

Delivery Location: the location specified in an Order for delivery of the Services to which the Order relates.

Extended Term: any extension of the Initial Term as determined in accordance with clause 2.

Force Majeure Event: an event beyond the control of a party (or any person acting on its behalf), which by its nature could not have been foreseen by such party (or such person), or, if it could have been foreseen, was unavoidable, and includes acts of God, storms, floods, riots, fires, sabotage, civil commotion or civil unrest, interference by civil or military authorities, acts of war (declared or undeclared) or armed hostilities or other national or international calamity or one or more acts of terrorism or failure of energy sources.

Group: in relation to a company, that company, its subsidiaries, its holding companies and their subsidiaries.

holding company and subsidiary: mean a "holding company" and "subsidiary" as defined in section 1159 of the Companies Act 2006 and a company shall be treated, for the purposes only of the membership requirement contained in subsections 1159(1)(b) and (c), as a member of another company even if its shares in that other company are registered in the name of (a) another person (or its nominee), whether by way of security or in connection with the taking of security, or (b) its nominee. In the case of a limited liability partnership which is a subsidiary of a company or another limited liability partnership, section 1159 of the Companies Act 2006 shall be amended so that: (a) references in sub sections 1159(1)(a) and (c) to voting rights are to the members' rights to vote on all or substantially all matters which are decided by a vote of the members of the limited liability partnership; and (b) the reference in section 1159(1)(b) to the right to appoint or remove a majority of its board of directors is to the right to appoint or remove members holding a majority of the voting rights.
Initial Term: the initial term of the agreement as determined in accordance with clause 2.

Insolvency Event: means any party:

(a) suspending, or threatening to suspend payment of its debts, being unable to pay its debts as they fall due, admitting inability to pay its debts or being deemed unable to pay its debts within the meaning of section 123 of the Insolvency Act 1986;

(b) commencing negotiations with all, or any class of, its creditors with a view to rescheduling any of its debts, or making a proposal for, or entering into any compromise or arrangement with its creditors other than for the sole purpose of a scheme for a solvent amalgamation of that other party with one or more other companies, or the solvent reconstruction of that other party;
(c) having a petition filed, a notice given or a resolution passed or order made, for or in connection with the winding up of that party other than for the sole purpose of a scheme for a solvent amalgamation of that party with one or more other companies, or the solvent reconstruction of that party.
Intellectual Property Rights: all patents, rights to inventions, utility models, copyright and related rights, trade marks, service marks, trade, business and domain names, rights in trade dress or get-up, rights in goodwill or to sue for passing off, unfair competition rights, rights in designs, rights in computer software, database right, topography rights, moral rights, rights in confidential information (including know-how and trade secrets) and any other intellectual property rights, in each case whether registered or unregistered and including all applications for and renewals or extensions of such rights, and all similar or equivalent rights or forms of protection in any part of the world. Intellectual Property Right means any one of the Intellectual Property Rights.

Key Personnel: any member of the Supplier’s Team who is identified as being key in to the Services in Schedule 2.

month: a calendar month.

Order: an order for Products submitted by BMI in accordance with clause 3. 

Order Number: the reference number to be applied to an Order by the Supplier in accordance with clause 3.4.

Personal Data: has the meaning set out in the Data Protection Act 1998.
Price Review: has the meaning given in clause 10.6.

Prices: the prices of the Services as determined in accordance with clause 10.
Products: the products set out in Schedule 1 and, where the context requires, the Products ordered by and supplied to BMI.

Representatives: has the meaning given in clause 18.2.

Services: the services to be supplied by the Supplier under this agreement (whether the supply of the Products, the provision of services or both) as set out in Schedule 1 and Schedule 2.

Specification: the specification of the Services set out in Schedule 2.

Supplier’s Team: all employees, consultants, agents and subcontractors (including the Key Personnel) which the Supplier engages in relation to the Services.

Term: the term of the agreement, including the Initial Term and the Extended Term, as determined in accordance with clause 2.

VAT: value added tax chargeable under English law for the time being and any similar, additional tax.

year: the twelve (12) month period starting on the Commencement Date and each subsequent consecutive twelve (12) month period.

1.2 Clause, schedule and paragraph headings shall not affect the interpretation of this agreement. 

1.3 A person includes a natural person, corporate or unincorporated body (whether or not having separate legal personality) and that person's legal and personal representatives, successors and permitted assigns. 

1.4 The schedules form part of this agreement and shall have effect as if set out in full in the body of this agreement and any reference to this agreement includes the schedules. 

1.5 A reference to a company shall include any company, corporation or other body corporate, wherever and however incorporated or established. 

1.6 Words in the singular shall include the plural and vice versa. 

1.7 A reference to one gender shall include a reference to the other genders. 

1.8 A reference to a statute, statutory provision or any subordinate legislation made under a statute is to such statute, provision or subordinate legislation as amended or re-enacted from time to time whether before or after the date of this agreement and, in the case of a statute, includes any subordinate legislation made under that statute whether before or after the date of this agreement.

1.9 A reference to writing or written includes faxes but not e-mail. 

1.10 Any obligation in this agreement on a person not to do something includes an obligation not to agree or allow that thing to be done.

1.11 A reference to an agreement is a reference to that agreement as varied or novated (in each case, other than in breach of the provisions of this agreement) at any time.

1.12 References to clauses and schedules are to the clauses and schedules of this agreement; references to paragraphs are to paragraphs of the relevant schedule. 

1.13 Any phrase introduced by the terms including, include, in particular or any similar expression shall be construed as illustrative and shall not limit the sense of the words preceding those terms.

2. Commencement and term

2.1 This agreement shall commence on the Commencement Date and shall, subject to the provisions of clause 20, remain in effect for 


 at which time it shall terminate automatically (the “Initial Term”), save that prior to such automatic termination the parties may agree in writing to extend the Initial Term for such periods as they see fit (the “Extended Term”).

3. Supply of the products and ordering

3.1 During the Term, and on a non-exclusive basis, the Supplier shall supply and BMI shall purchase such quantities of Products as BMI may order under this clause 3 in accordance with the terms and conditions of this agreement.

3.2 The Supplier will not supply any Services or Products to any individual BMI healthcare facilities without the prior written agreement of BMI. If the Supplier is contacted directly by an individual BMI healthcare facility to provide the Services or Products it shall notify BMI immediately. 
3.3 Each Order for Products by BMI from the Supplier shall be deemed to be an offer by BMI to buy Products subject to these conditions and no Order shall be accepted until the Seller either expressly by giving notice of acceptance, or impliedly by fulfilling the Order, in whole or in part accepts the offer.
3.4 No terms or conditions endorsed upon, delivered with or contained in the Supplier quotation, acknowledgement or acceptance of order, specification or any other document shall form part of the contract and the Supplier waives any right which it otherwise might have to rely on such terms and conditions.
3.5 The Supplier shall assign an Order Number to each Order received from BMI and notify such Order Numbers to BMI. Each party shall use the relevant Order Number in all subsequent correspondence relating to the Order.

3.6 BMI may at any time prior to despatch of the Products amend or cancel an Order by written notice to the Supplier. If BMI amends or cancels an Order, its liability to the Supplier shall be limited to payment to the Supplier of direct costs reasonably incurred by the Supplier in fulfilling the Order up until the date of receipt of the notice of amendment or cancellation, except that where the amendment or cancellation results from the Supplier's failure to comply with its obligations under this agreement BMI shall have no liability to the Supplier in respect of it.

4. Quality and packing

4.1 The Supplier shall at all times maintain sufficient stocks of Products to enable it to meet BMI's forecasted requirements to Products as notified in advance to the Supplier.

4.2 The Supplier shall not alter or substitute any of the Products without the prior written consent of BMI. Where such alteration or substitution is permitted, the altered or substituted Product(s) shall be, without limitation, of at least equal specification to the original Product(s), fit for all purposes to which the original Product(s) might reasonably have been used for and at no higher price, unless BMI otherwise agrees in writing in advance.

4.3 The Products supplied to BMI by the Supplier under this agreement shall: 

(a) conform to the Specification;

(b) be of satisfactory quality (within the meaning of the Sale of Goods Act 1979, as amended) and fit for any purpose held out by the Supplier or made known to the Supplier by BMI;

(c) be free from defects in design, material and workmanship and remain so for twelve (12) months after Delivery; and

(d) comply with all applicable statutory and regulatory requirements.

4.4 The Supplier shall ensure that the Products are properly packed and secured in such manner as to enable them to reach their destination in good condition.

4.5 The Supplier shall obtain and maintain in force for the Term all licences, permissions, authorisations, consents and permits needed to supply the Products in accordance with the terms of this agreement and shall comply with all applicable laws, enactments, orders, regulations and other instruments relating to the packing, packaging, marking, storage, handling, and delivery of the Products. 

5. Delivery

5.1 The Supplier shall deliver each Order to the Delivery Location on the Delivery Date or, where no Delivery Date is specified, within three (3) Business Days of receipt of each Order, and time shall be of the essence for all deliveries made under this agreement.

5.2 Unless otherwise stipulated by BMI in the Order, deliveries shall only be accepted by BMI during normal business hours.

5.3 Delivery of an Order shall be complete on the completion of unloading of the Order at the Delivery Location.

5.4 If Products are delivered to BMI in excess of the quantities ordered, BMI shall not be bound to pay for the excess and any excess shall remain at the Supplier’s risk and shall be returnable in accordance with clause 6.3.

5.5 If an Order is not delivered in accordance with clause 5.1, then, without limiting any other right or remedy BMI may have, BMI may:

(a) refuse to take any subsequent attempted delivery of the Order;

(b) obtain substitute products from another supplier and recover from the Supplier any costs and expenses reasonably incurred by BMI in obtaining such substitute products; and

(c) claim damages for any other costs, expenses or losses resulting from the Supplier's failure to deliver the Order on the Delivery Date,

provided that the Supplier shall have no liability for any failure or delay in delivering an Order to the extent that such failure or delay is caused by BMI's failure to comply with its obligations under this agreement.

5.6 Each Order shall be accompanied by a delivery note from the Supplier showing the Order Number, the date of the Order, the type and quantity of Products included in the Order, including the code numbers of the Products.

6. Acceptance and defective products

6.1 BMI shall not be deemed to have accepted any Products until it has had five (5) Business Days to inspect them following Delivery, or, in the case of a latent defect in the Products, until after the latent defect has become apparent. Any signature for receipt of the Products shall not constitute acceptance.
6.2 If any Products delivered to BMI do not comply with clause 4.3, or are otherwise not in conformity with the terms of this agreement, then, without limiting any other right or remedy that BMI may have, BMI may reject those Products and (at its sole discretion):

(a) rescind the Order; or

(b) require the Supplier to repair or replace the rejected Products at the Supplier's risk and expense within one (1) Business Day of being requested to do so; or 

(c) require the Supplier to repay the price of the rejected Products in full (whether or not BMI has previously required the Supplier to repair or replace the rejected Products); and

(d) claim damages for any other costs, expenses or losses resulting from the Supplier's delivery of Products that are not in conformity with the terms of this agreement.

6.3 The Supplier shall collect all returns at its expense within seventy-two (72) hours of being notified of the same.

6.4 BMI's rights and remedies under this clause 6 are in addition to the rights and remedies available to it in respect of the statutory conditions relating to description, quality, fitness for purpose and correspondence with sample implied into this agreement by the Sale of Goods Act 1979.

6.5 If the Supplier fails to promptly repair or replace rejected Products in accordance with clause 6.2(b), BMI may, without affecting its rights under clause 6.2(d), obtain substitute products from a third party supplier, or have the rejected Products repaired by a third party, and the Supplier shall reimburse BMI for the costs it incurs in doing so.

7. Title and risk

The title and risk in Products delivered to BMI shall pass to BMI on Delivery.

8. Supply of Services

8.1 The Supplier shall provide the Services on a non-exclusive basis from the Commencement Date on the terms and conditions of this agreement.

8.2 The Supplier shall provide the Services, and deliver the Deliverables to BMI, in accordance with Schedule 1 and Schedule 2, and shall allocate sufficient resources to the Services to enable it to comply with this obligation.

8.3 The Supplier shall meet, and time is of the essence as to, any performance dates specified in Schedule 1 and Schedule 2. If the Supplier fails to do so, BMI may (without prejudice to any other rights it may have):

(a) terminate this agreement in whole or in part;

(b) refuse to accept any subsequent performance of the Services which the Supplier attempts to make;

(c) purchase substitute services from elsewhere; and

(d) hold the Supplier accountable for any loss and additional costs incurred.

9. Quality of Services

9.1 The Supplier warrants to BMI that:

(a) the Supplier will perform the Services with reasonable care and skill and in accordance with generally recognised commercial practices and standards in the industry for similar services;

(b) the Services will conform with all descriptions and specifications provided to BMI by the Supplier (including, but not limited to, Schedule 1 and Schedule 2); and

(c) the Services and Deliverables will be provided in accordance with all applicable legislation from time to time in force, and the Supplier will inform BMI as soon as it becomes aware of any changes in that legislation.

9.2 BMI’s rights under this agreement are in addition to the statutory terms implied in favour of BMI by the Supply of Goods and Services Act 1982 and any other statute.

9.3 If any Services are not supplied in accordance with, or the Supplier fails to comply with, any terms of this agreement, BMI shall be entitled (without prejudice to any other right or remedy) to exercise any one or more of the following rights or remedies:

(a) to rescind this agreement; or

(b) to refuse to accept the provision of any further Services by the Supplier and to require the immediate repayment by the Supplier of all sums previously paid by BMI to the Supplier under this agreement; or

(c) to require the Supplier, without charge to BMI, to carry out such additional work as is necessary to correct the Supplier's failure; and

(d) in any case, to claim such damages as it may have sustained in connection with the Supplier's breach (or breaches) of this agreement not otherwise covered by the provisions of this clause 9.

9.4 The provisions of this clause 9 shall survive any performance, acceptance or payment pursuant to this agreement and shall extend to any substituted or remedial services provided by the Supplier.

10. Prices

10.1 The Prices for the Initial Term shall be the prices set out in Schedule 1. The Prices for subsequent years may be varied in accordance with clause 10.6, but shall be subject to an increase by the Supplier no more than once in any twelve (12) month period.

10.2 The Prices are exclusive of amounts in respect of VAT. BMI shall, on receipt of a valid VAT invoice from the Supplier, pay to the Supplier such additional amounts in respect of VAT as are chargeable on a supply of the Services.

10.3 The Prices are inclusive of the costs of packaging, insurance and carriage of the Products.

10.4 The Supplier shall use all reasonable endeavours during the Term to reduce its manufacturing, supply and other costs for the provision of the Services, including implementing cost savings initiatives and seeking more competitive supplies of raw materials and equipment.

10.5 The Supplier agrees that if at any time during the Term it sells any Product to a comparable customer for less than the Price then in force for that Product, it shall reduce the relevant Price to match the lower price for so long as the lower price is available (but for no longer) and shall refund BMI the difference between the Price and the lower price in respect of its purchases of the Product after the Supplier began charging the lower price. For the purposes of this clause, "comparable" means a customer that purchases products in substantially similar volumes as BMI on broadly similar terms and conditions.

10.6 The parties may agree to meet three (3) months prior to the expiry of the Initial Term, and annually thereafter to discuss and, where appropriate, agree changes to the Prices (the “Price Review”). Any such changes shall take effect on a date to be agreed between the parties. If the Prices are not agreed or determined, the Prices in force during the previous year shall apply.

10.7 The Supplier shall provide all such evidence as BMI may reasonably request in order to verify:

(a) invoices submitted by the Supplier; and

(b) cost reductions achieved by the Supplier (including the dates on which cost reductions were achieved).

In addition, the Supplier shall, on request, allow BMI to inspect and take copies of (or extracts from) all relevant records and materials of the Supplier relating to the supply of the Services as may be reasonably required in order to verify such matters.

11. Terms of payment

11.1 The Supplier shall invoice BMI for each Order within fourteen (14) days of Delivery OR at the end of each month for all Services provided during the month to which the invoice relates. Each invoice shall quote the relevant Order Numbers where available.

11.2 BMI shall pay invoices in full within ninety (90) days of receipt, but time for payment shall not be of the essence. Payment shall be made to the bank account nominated in writing by the Supplier.

11.3 If a party fails to make any undisputed payment due to the other under this agreement by the due date for payment (the “due date”), then, without limiting the other party's remedies under clause 20.2, the defaulting party shall pay interest on the overdue amount at the rate of two per cent (2%) per annum above Barclays Bank plc's base lending rate from time to time. Such interest shall accrue on a daily basis from the due date until the date of actual payment of the overdue amount, whether before or after judgment. The defaulting party shall pay the interest together with the overdue amount. This clause shall not apply to payments that the defaulting party disputes in good faith.

11.4 If BMI disputes any invoice or other statement of monies due, BMI shall immediately notify the Supplier in writing. The parties shall negotiate in good faith to attempt to resolve the dispute promptly. The Supplier shall provide all such evidence as may be reasonably necessary to verify the disputed invoice or request for payment. The Supplier's obligations to supply the Products shall not be affected by any payment dispute.

11.5 BMI may, without limiting any other rights or remedies it may have, set off any amounts owed to it by the Supplier against any amounts payable by it to the Supplier.

11.6 All payments payable to the Supplier or BMI under this agreement shall become due within ninety (90) days of its termination. This clause 11.6 is without prejudice to any right to claim for interest under the law or under this agreement.

12. Supplier’s obligations

12.1 The Supplier shall:

(a) co-operate with BMI in all matters relating to the Services;

(b) subject to the prior written approval of BMI, appoint or, at the request of BMI, replace without delay Key Personnel, who shall be suitably skilled, experienced and qualified to carry out the Services;

(c) procure the exclusive availability of the Key Personnel to provide the Services [on such days, and at such times, as BMI may require OR during the term of this agreement;

(d) promptly inform BMI of the absence (or anticipated absence) of  the any Key Personnel. If BMI requires, the Supplier shall provide a suitably qualified replacement;

(e) not make any changes to the Key Personnel without the prior written approval of BMI;

(f) ensure that the Supplier's Team use reasonable skill and care in the performance of the Services;

(g) observe, and ensure that the Supplier's Team observe, all health and safety rules and regulations and any other security requirements that apply at any of BMI’s premises. BMI reserves the right to refuse the Supplier's Team access to BMI’s premises, which shall only be given to the extent necessary for the performance of the Services;

(h) notify BMI as soon as it becomes aware of any health and safety hazards or issues which arise in relation to the Services; and

(i) before the date on which the Services are to start, obtain, and at all times maintain, all necessary licences and consents and comply with all relevant legislation in relation to the Services.

12.2 All existing furniture, fittings, floor, wall and ceiling finishes that are part of the fabric of the building are to be fully protected during Delivery and the provision of the Services. The Supplier shall make good any damage that may be caused by the Supplier to the entire satisfaction of BMI or its landlords.

12.3 The Supplier will be responsible for security of all materials and equipment required for the performance of this agreement.

12.4 Materials or equipment stored on BMI’s premises must not be allowed to block the emergency exit route of office entrances or common parts.

12.5 The Supplier will be responsible for making its own arrangements for parking and unloading of all equipment or materials at its own cost and risk.

12.6 The Supplier shall be responsible for the suitability and safety of all equipment used by it. No equipment shall be used which may be unsuitable, unsafe or liable to cause damage. Without prejudice to the Supplier’s absolute responsibility in relation to any such equipment BMI shall have the right to inspect such equipment and if, in their reasonable opinion, the equipment is unsuitable it shall not be used for the Delivery. For the avoidance of doubt, the Delivery Date and any dates specified in Schedule 2 shall not be affected by this clause 12.6.

12.7 The Supplier shall on the fifth Business Day from the end of each calendar month or as requested by BMI from time to time provide such management information as BMI requests and BMI considers necessary in relation to the Services or any other aspect of this agreement. The Supplier shall ensure that it is accurate in all material respects.

13. Supplier’s Personnel

13.1 Any staff engaged by the Supplier for the performance of this agreement are to be of clean and tidy appearance and shall, if appropriate, wear the uniform provided by the Supplier.

13.2 BMI may on written notice to the Supplier require the Supplier to remove immediately any of its employees/sub-contractors on the site who have in BMI’s reasonable opinion been negligent or incompetent or behaved in an inappropriate way.

13.3 The Supplier’s employees/sub-contractors are the Supplier’s sole responsibility. BMI accepts no responsibility for any acts by the Supplier’s employees/sub-contractors under this agreement whether on BMI premises or not, including but not limited to driving offences or parking offences.

13.4 All the Supplier’s employees and/or sub-contractors will report to and sign in (including the visitor’s name, company and BMI contact name) and out on arrival and departure at the reception point at BMI’s premises immediately upon arrival or departure and shall report to their BMI contact.

13.5 All the Supplier’s employees and/or sub-contractors will visibly display the appropriate identification of the Supplier and BMI. Failure to do this may result in any such employee and/or sub-contractor being asked to leave BMI premises.

13.6 For the avoidance of doubt, the Supplier’s non-compliance with the provisions of this clause 13 shall not affect the Delivery Date or any dates specified in Schedule 2.

14. Intellectual Property Rights

14.1 The Supplier assigns to BMI, with full title guarantee and free from all third party rights, the Intellectual Property Rights and all other rights in the products of the Services (including the Deliverables).

14.2 The Supplier shall, promptly at BMI’s request, do (or procure to be done) all such further acts and things and the execution of all such other documents as BMI may from time to time require for the purpose of securing for BMI the full benefit of this agreement, including all right, title and interest in and to the Intellectual Property Rights and all other rights assigned to BMI in accordance with clause 14.1.

15. Insurance

15.1 During this agreement and for a period of one year thereafter the Supplier shall maintain in force the following insurance policies with reputable insurance companies:

(a) public liability insurance for not less than £5,000,000 (five million pounds) per claim;  and  

(b) product liability OR professional indemnity insurance for not less than £1,000,000 (one million pounds) for claims arising from any single event and not less than £5,000,000 (five million pounds) in aggregate for all claims arising in any year. 

15.2 On BMI's written request, the Supplier shall provide BMI with copies of the insurance policy certificates and details of the cover provided. 

15.3 The Supplier shall ensure that any subcontractors (where such subcontracting is permitted under clause 17) also maintain adequate insurance having regard to the obligations under this agreement which they are contracted to fulfil.

16. Indemnity and liability

16.1 The Supplier shall indemnify BMI against all liabilities, costs, expenses, damages and losses (including any direct, indirect or consequential losses, loss of profit, loss of reputation and all interest, penalties and legal and other professional costs and expenses) suffered or incurred by BMI arising out of or in connection with:  

(a) any claim made against BMI for actual or alleged infringement of a third party's Intellectual Property Rights arising out of, or in connection with, the supply or use of the Products; 

(b) any claim made against BMI by a third party arising out of, or in connection with, the supply of the Products, to the extent that such claim arises out of the breach, negligent performance or failure or delay in performance of this agreement by the Supplier, its employees, agents or subcontractors;

(c) any claim made against BMI by a third party for death, personal injury or damage to property arising out of, or in connection with, defective Products, to the extent that the defect in the Products is attributable to the acts or omissions of the Supplier, its employees, agents or subcontractors; and

(d) any claim made against BMI in respect of any liability, loss, damage, injury, cost or expense sustained by BMI’s employees or agents or by any customer, patient or third party to the extent that such liability, loss, damage, injury, cost or expense was caused by, relates to or arises from the provision of the Services or the Deliverables as a consequence of a breach or negligent performance or failure or delay in performance of this agreement by the Supplier.

16.2 Nothing in this agreement shall limit or exclude the liability of either party for:

(a) death or personal injury resulting from negligence; or

(b) fraud or fraudulent misrepresentation; or

(c) the indemnities contained in clause 16.1; or

(d) any other liability that cannot by law be excluded or limited.
16.3 Without prejudice to clause 16.2, BMI shall not be liable to the Supplier, whether in contract, tort (including negligence) or restitution, or for breach of statutory duty or misrepresentation, or otherwise, for any loss of profit, loss of goodwill, loss of business, loss of business opportunity, or any special, indirect or consequential damage or loss suffered by the Supplier that arises under or in connection with this agreement.

16.4 Without prejudice to clause 16.2 or clause 16.3, BMI's total liability arising under or in connection with this agreement, whether arising in contract, tort (including negligence) or restitution, or for breach of statutory duty or misrepresentation, or otherwise, shall be limited to the amount unpaid on invoices for the part of the Services to which such liability directly relates, and any interest due on such amount pursuant to clause 11.3.

17. Assignment and subcontracting

17.1 The Supplier may not assign or transfer or subcontract any of its rights, benefits or obligations under this agreement without the prior written consent of BMI. Where consent for subcontracting is provided, the Supplier shall remain liable for any acts or omissions of each subcontractor as if they were the acts or omissions of the Supplier.

17.2 BMI may assign, transfer or subcontract any of its rights, benefits or obligations under this agreement at any time and shall give written notice of the same to the Supplier within a reasonable period of such event occurring.

18. Confidentiality and BMI’s property

18.1 The Supplier undertakes that it shall not at any time disclose to any person any confidential information disclosed to it by BMI concerning the business or affairs of BMI or of any member of its Group, including information relating to BMI’s operations, processes, plans, product information, know-how, designs, trade secrets, software, market opportunities and customers (the “Confidential Information”), except as permitted by clause 18.2.

18.2 The Supplier may disclose BMI’s Confidential Information:

(a) to its employees, officers, agents, consultants or subcontractors (the “Representatives”) who need to know such information for the purposes of carrying out the Supplier’s obligations under this agreement, provided that the Supplier takes all reasonable steps to ensure that its Representatives comply with the confidentiality obligations contained in this clause 18 as though they were a party to this agreement. The Supplier shall be responsible for its Representatives' compliance with the confidentiality obligations set out in this clause; and

(b) as may be required by law, court order or any governmental or regulatory authority.

18.3 BMI reserves all rights in its Confidential Information. No rights or obligations in respect of BMI’s Confidential Information other than those expressly stated in this agreement are granted to the Supplier or to be implied from this agreement. In particular, no licence is hereby granted directly or indirectly under any patent, invention, discovery, copyright or other intellectual property right held, made, obtained or licensable by BMI now or in the future.

18.4 All information provided by BMI is supplied for information only and the Supplier shall be responsible for satisfying itself of the accuracy of such information.

18.5 The Supplier shall not make any press announcements or publicise this agreement or its contents in any way without the prior written consent of BMI.

18.6 The Supplier shall not be permitted to market and publicise BMI’s brand, using BMI’s name, logos and trademarks unless expressly permitted by BMI in accordance with this agreement or otherwise.

18.7 No photographs, sketches, drawings or plans of BMI equipment, installations or property shall be taken without its prior consent in writing.

18.8 All materials, equipment and tools, drawings, specifications and data supplied by BMI to the Supplier shall, at all times, be and remain the exclusive property of BMI, but shall be held by the Supplier in safe custody at its own risk and maintained and kept in good condition by the Supplier until returned to BMI. They shall not be disposed of or used other than in accordance with BMI’s written instructions or authorisation.

19. Data protection

19.1 The Supplier shall comply at all times with the Data Protection Legislation and shall not perform its obligations under this agreement in such a way as to cause BMI to breach any of its obligations under the Data Protection Legislation. The Supplier shall immediately notify BMI in the event that it becomes aware of any breach of the Data Protection Legislation in connection with this agreement.

19.2 To the extent that the Supplier is acting as Data Processor under this agreement, it shall:

(a) at all times comply with the provisions of the Seventh Data Protection Principle set out in Schedule 1 of the Data Protection Act 1998 and, in so doing, provide a written description of the technical and organisational methods employed by the Supplier for processing Personal Data (within the timescales required by BMI) and implement appropriate technical and organisational measures to protect the Personal Data against unauthorised or unlawful processing and against accidental loss, destruction, damage, alteration or disclosure;

(b) take reasonable steps to ensure the reliability of any of its personnel who have access to the Personal Data;

(c) permit BMI or its external advisers (subject to reasonable and appropriate confidentiality undertakings) to inspect and audit its data processing activities and those of its agents, subsidiaries and sub-contractors and comply with all reasonable requests or directions by BMI to enable BMI to verify and procure that the Supplier is in full compliance with its obligations under this agreement;

(d) not transfer Personal Data outside the European Economic Area without the prior written consent of BMI and, where BMI consents to such transfer, to comply with:

(i) the obligations of a Data Controller under the Eighth Data Protection Principle set out in Schedule 1 of the Data Protection Act 1998 by providing an adequate level of protection to any Personal Data that is transferred; and

(ii) any reasonable instructions notified to it by BMI.

19.3 The Supplier shall, at all times during and after the Term, indemnify BMI and keep BMI indemnified against all losses, damages, costs or expenses and other liabilities (including legal fees) incurred by, awarded against or agreed to be paid by BMI arising from any breach of the Supplier’s obligations under this clause 19 except and to the extent that such liabilities have resulted directly from BMI’s instructions.

20. Termination and force majeure

20.1 BMI may at any time terminate this agreement by giving the Supplier not less than thirty (30) days’ notice in writing, whereupon all work performed by the Supplier in accordance with this agreement shall be discontinued and BMI shall pay to the Supplier fair and reasonable compensation for work in progress at the time of termination but such compensation shall not include loss of anticipated profits or any consequential loss.
20.2 A party shall be entitled to terminate this agreement with immediate effect by giving notice in writing to the other party if:

(a) the other party fails to pay any undisputed amount due under this agreement on the due date for payment and remains in default not less than thirty (30) days after being notified in writing to make such payment; or

(b) the other party commits a material breach of its obligations under this agreement and (if such breach is remediable) fails to remedy that breach within a period of thirty (30) days after receipt of notice in writing requiring it to do so; or

(c) the other party commits a series of persistent minor breaches which, when taken together, amount to a material breach; or

(d) the other Party experiences an Insolvency Event; or

(e) any Force Majeure Event prevents the other party from performing its obligations under this agreement for any continuous period of three months.

20.3 Neither party (or any person acting on its behalf) shall have any liability or responsibility for failure to fulfil any obligation under this agreement so long as, and to the extent to which, the fulfilment of such obligation is prevented, frustrated, hindered or delayed as a consequence of a Force Majeure Event.

20.4 Termination of this agreement shall not prejudice any of the parties' rights and remedies which have accrued as at termination. 

21. Survival of obligations

On termination of this agreement, clause 4 (Quality & packing), clause 6 (Acceptance and defective products), clause 8 (Supply of Services), clause 9 (Quality of Services), clause 15 (Insurance), clause 16 (Indemnity and limitation of liability), clause 18 (Confidentiality), clause 21 (Survival of obligations) and clause 30 (Governing law and jurisdiction) shall survive and continue in full force and effect. 

22. Severance

22.1 If any provision of this agreement (or part of a provision) is found by any court or administrative body of competent jurisdiction to be invalid, unenforceable or illegal, the other provisions shall remain in force.

22.2 If any invalid, unenforceable or illegal provision would be valid, enforceable or legal if some part of it were deleted, the provision shall apply with the minimum modification necessary to make it legal, valid and enforceable.

23. Further assurance

Each party shall (at its own expense) promptly execute and deliver all such documents, and do all such things, or procure the execution and delivery of all documents and doing of all such things as are required to give full effect to this agreement and the transactions contemplated by it.

24. No set-off

Save as otherwise stated in any other provision of this agreement, any payment to be made by any party under this agreement shall be made in full without set-off, restriction, condition or deduction for or on account of any counterclaim.

25. Variation and waiver

25.1 Any variation of this agreement shall be in writing and signed by or on behalf of the parties.

25.2 Any waiver of any right under this agreement is only effective if it is in writing and it applies only to the party to whom the waiver is addressed and to the circumstances for which it is given.

25.3 No failure to exercise or delay in exercising any right or remedy provided under this agreement or by law constitutes a waiver of such right or remedy, nor shall it prevent or restrict any future exercise or enforcement of such right or remedy.

25.4 No single or partial exercise of any right or remedy under this agreement shall prevent or restrict the further exercise of that or any other right or remedy.

26. Notices

26.1 All notices shall be in writing and sent to the address of the recipient as notified by the parties from time to time. Any notice may be delivered by hand or by facsimile and shall be deemed to have been served when delivered (in the case of hand delivery), 12 hours after despatch (in the case of facsimile transmission) or 48 hours after posting (in the case of first class letter).

26.2 To prove delivery, it is sufficient to prove that:

(a) if sent by fax, the notice was transmitted by fax to the fax number of the party; or 

(b) if sent by pre-paid first class post, the envelope containing the notice was properly addressed and posted.

26.3 The provisions of this clause 26 shall not apply to the service of any process in any legal action or proceedings. 

26.4 A notice required to be given under this agreement shall not be validly served if sent by e-mail. 

27. Entire agreement

27.1 This agreement constitutes the whole agreement and understanding of the parties and supersedes any previous arrangement, understanding or agreement between them relating to the subject matter of this agreement.

27.2 Each party acknowledges that, in entering into this agreement, it has not relied on any statement, representation, assurance or warranty (whether made negligently or innocently) other than those expressly set out in this agreement.

27.3 Each party agrees that all liability for and remedies in respect of any representations are excluded except as expressly provided in this agreement.

27.4 Nothing in this clause shall limit or exclude any liability for fraud.

28. Rights of third parties

28.1 The provisions of this agreement confer benefits on members of BMI’s Group other than BMI (each a “Third Party”) and are intended to be enforceable by each Third Party by virtue of the Contracts (Rights of Third Parties) Act 1999. Notwithstanding the preceding, this agreement may be varied in any way and at any time, or terminated, without the consent of any Third Party.

28.2 Except as provided in clause 28.1, no term of this agreement shall be enforceable under the Contracts (Rights of Third Parties) Act 1999 by a person who is not a party to this agreement, but this does not affect any right or remedy of a third party which exists or is available apart from under that Act. 

29. Counterparts

This agreement may be executed in any number of counterparts, each of which when executed and delivered shall constitute an original of this agreement, but all the counterparts shall together constitute the same agreement.
30. Governing law and jurisdiction

30.1 This agreement and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with English law. 

30.2 The parties irrevocably agree that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim that arises out of or in connection with this agreement or its subject matter or formation (including non-contractual disputes or claims).

This agreement has been entered into on the date stated at the beginning of it.

	Signed for and on behalf of


	.......................................

Director

.......................................

Name

	Signed for and on behalf of BMI HEALTHCARE LIMITED/GENERAL HEALTHCARE GROUP LIMITED

	.......................................

Director

.......................................

Name


Schedule 1 The Products/Services and Prices

	PRODUCT NAME
	[PRODUCT CODE NUMBER]
	PRODUCT PRICE

	[SPECIFY]
	[SPECIFY]
	[SPECIFY]


Schedule 2 Specification

[INSERT ANY SPECIFICATIONS, INCLUDING KEY PERSONNEL (if required), PERFORMANCE DATES, KEY PERFORMANCE INDICIATORS, INFORMATION REPORTING ETC]
